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Topics:

• “Moral Rights” (adapted from droit moral)
• US “economic” rights in © v. “author’s right(s)”



The VARA and Section 106A

“[U]se the VidAngel app to automatically 
mute language or skip scenes you don’t 
want to hear or see. VidAngel acts like a 
fancy remote, giving you control over the 
viewing experience within your own home.”

“We prioritize popular releases from major 
streaming platforms [Apple TV, Netflix, 
Peacock, Amazon],and work to add filters 
for them shortly after they’re released, but 
creating filters manually does take time. 
Additionally, under our agreement with 
Disney, Lucasfilm, Warner Bros., 20th 
Century Fox, and their subsidiaries, we 
aren’t able to filter their content.”

Not (strictly speaking) a moral rights 
legal issue, but a closely-related one:
• Should home viewers be able to 

skip objectionable content in 
movies they watch?

• Should a company be permitted 
to sell a service that helps home 
viewers do that?

• Who has standing to object?  The 
© owner? The director? 
Why/not??



“Moral” rights: The author’s interests in controlling [their] [the work’s] identity and 
reputation [conceptually similar to adaptation rights, but doctrinally separate]

From France:  Heirs of Hergé (Belgian creator of comic character Tintin) sue Marabout, French creator of 
“mashups.” Here, Hergé and Hopper; Tintin and pin-up girls. Hergé objects to the sexualization of Tintin, 
and argues (really) that the work cannot be parody, because women are not comic.

For the result: see https://www.theguardian.com/books/2021/may/12/tintin-heirs-lose-legal-battle-over-artists-edward-hopper-mashups 

https://www.theguardian.com/books/2021/may/12/tintin-heirs-lose-legal-battle-over-artists-edward-hopper-mashups


“Moral” rights: based on the French “droit moral,” rather than based on “morality”

In many European copyright systems, droit moral – author’s right – includes several possible 
legal doctrines, each of which has its origins in reputational and identity/autonomy interests 
of creators, rather than in any economic (incentive-related) interests:

1. Right to claim accurate authorship of the work (as creator or performer) (droit de 
paternité)

2. Right to disclaim authorship of the work (right to avoid false attribution) (droit au respect 
de son nom)

3. Right to publish the work (droit de divulgation)
4. Right to withdraw the work from public circulation (droit de retrait et de repentir)
5. Right to object to any distortion of the work and to not have the work subjected to 

derogatory treatment (right of integrity) (droit au respect de l'œuvre)
6. Resale rights (often known as droit de suite) 

Exactly why?

• Works of the mind as the “children” of the creator? (“This painting is my offspring”; I have 
the (metaphorical) rights of parentage, i.e., to control and look out for the best  interests of 
my (minor) children) [?] 

• Works of the mind as evidences and instances of the (personality) (spirit) (soul) (identity) 
of the creator himself/herself/themselves? (“This painting is me”) [?]



Published in 2007.  
He changed his mind.  
Sort of.  In 2019.



The cartoon 
that started it 
all.



[Added 1990] Sec. 106A:  (a)  RIGHTS OF ATTRIBUTION AND INTEGRITY.—Subject to section 107 and 
independent of the exclusive rights provided in section 106, the author of a work of visual art—

(1)  shall have the right—
(A)  to claim authorship of that work, and
(B) to prevent the use of his or her name as the author of any work of visual art which he or 

she did not create;

(2)  shall have the right to prevent the use of his or her name as the author of the work of visual 
art in the event of a distortion, mutilation, or other modification of the work which would be 
prejudicial to his or her honor or reputation; and

(3)  subject to the limitations set forth in section 113(d), shall have the right—
(A)  to prevent any intentional distortion, mutilation, or other modification of that work which 
would be prejudicial to his or her honor or reputation, and any intentional distortion, 
mutilation, or modification of that work is a violation of that right, and
(B) to prevent any destruction of a work of recognized stature, and any intentional or grossly 

negligent destruction of that work is a violation of that right.

“Moral” rights in the US: The VARA and Section 106A

US copyright law includes no general “moral” rights (droit moral) for authors (rights to be 
credited as the author, rights to prevent modification or destruction of the work).  US ©  
consists of “economic” rights rather than the “author’s” right.  BUT Berne Art. 6bis!, so:



Sec. 106A (a)  RIGHTS OF ATTRIBUTION AND 
INTEGRITY.—Subject to section 107 and 
independent of the exclusive rights provided 
in section 106, the author of a work of 
visual art—
(1)  shall have the right—
(A)  to claim authorship of that work, and
(B) to prevent the use of his or her name 

as the author of any work of visual art 
which he or she did not create;

(2)  shall have the right to prevent the use of 
his or her name as the author of the work of 
visual art in the event of a distortion, 
mutilation, or other modification of the work 
which would be prejudicial to his or her 
honor or reputation; and

(3) subject to the limitations set forth in 
section 113(d), shall have the right—

(A)  to prevent any intentional distortion, 
mutilation, or other modification of that 
work which would be prejudicial to his or 
her honor or reputation, and any intentional 
distortion, mutilation, or modification of that 
work is a violation of that right, and
(B) to prevent any destruction of a work 

of recognized stature, and any 
intentional or grossly negligent 
destruction of that work is a violation 
of that right.

17 U.S.C. § 106A (2022)

A “work of visual art” is—

(1) a painting, drawing, print, or sculpture, existing in a single copy, in a 
limited edition of 200 copies or fewer that are signed and consecutively 
numbered by the author, or, in the case of a sculpture, in multiple cast, 
carved, or fabricated sculptures of 200 or fewer that are consecutively 
numbered by the author and bear the signature or other identifying mark 
of the author; or
(2) a still photographic image produced for exhibition purposes only, 
existing in a single copy that is signed by the author, or in a limited edition 
of 200 copies or fewer that are signed and consecutively numbered by the 
author.

A work of visual art does not include—

(A)(i) any poster, map, globe, chart, technical drawing, diagram, model, 
applied art, motion picture or other audiovisual work, book, magazine, 
newspaper, periodical, data base, electronic information service, electronic 
publication, or similar publication;
(ii) any merchandising item or advertising, promotional, descriptive, 
covering, or packaging material or container;
(iii) any portion or part of any item described in clause (i) or (ii);
(B) any work made for hire; or
(C) any work not subject to copyright protection under this title.

17 U.S.C. § 101 (2022)

“Moral” rights in the US: The VARA and Section 106A



MassMOCA v. Buchel 
(1st Cir. 2010)

“Training Ground for Democracy”

Is an incomplete work a “work of visual 
art”?

The VARA and Section 106A



Cheffins v. Stewart (9th Cir. 2016)
 Is the defendant liable for a VARA violation when it destroyed a Burning Man 

“sculpture” – a wooden ship frame mounted on a school bus?

Is the “sculpture” (the object) a work of applied art (“underneath the ship, it’s a bus”)?  
Or a work of visual art?

“La Contessa”

The VARA and Section 106A



“Aerosol art”?  Are these works of “recognized stature”?

Castillo v. G&M Realty L.P. (2d Cir. 2020)

The VARA and Section 106A



“Aerosol art”?  Are these works of “recognized stature”?

Castillo v. G&M Realty L.P. (2d Cir. 2020)

The VARA and Section 106A



The VARA and Section 106A

“[U]se the VidAngel app to automatically 
mute language or skip scenes you don’t 
want to hear or see. VidAngel acts like a 
fancy remote, giving you control over the 
viewing experience within your own home.”

“We prioritize popular releases from major 
streaming platforms [Apple TV, Netflix, 
Peacock, Amazon],and work to add filters 
for them shortly after they’re released, but 
creating filters manually does take time. 
Additionally, under our agreement with 
Disney, Lucasfilm, Warner Bros., 20th 
Century Fox, and their subsidiaries, we 
aren’t able to filter their content.”

Not (strictly speaking) a moral rights 
legal issue, but a closely-related one:
• Should home viewers be able to 

skip objectionable content in 
movies they watch?

• Should a company be permitted 
to sell a service that helps home 
viewers do that?

• Who has standing to object?  The 
© owner? The director? 
Why/not??
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